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THE RECALL OF JUDGES ' 

GILBERT E. ROE 
New York City 

I do not advocate the recall of judges as a means of correcting 
all judicial abuses. I do not think it would revolutionize 
courts, and I do not think that the recall should be applied 
to judges until it is applied to all other public officials. The 
position of those who advocate the recall of judges simply is 
that when the people in good time and in their wisdom, if 
wisdom it is, have decided to bring public officers generally 
under the control of the recall, no distinction shall be made in 
the case of judges. The issue, so far as there is an issue on 
this question, is between those who say that a distinction should 
be made in the case of judges, that reasons exist why the recall 
should not be applied to judges when it might be perhaps suc- 
cessfully applied to other officials, and those who hold that no 
such distinction should be made. 

If there ought to be any distinction, in my judgment it would 
be in favor of applying the recall to judges rather than to many 
other public officials. Here is my principal reason for saying 
this : the judges, more than any other class of officials, ought 
to be close to the public if they are going to perform their 
proper function in this government. The President, with his 
control of the army and navy and the vast influence which he 
has the means of exercising, may be able to carry forward a 
policy for a time without popular support ; the legislative branch 
of the government, with its control of the finances, also is 
measurably independent of the people's will; but the courts 
have no army and navy, no control of the finances ; they must 
depend for their support upon the approval of the people of the 
country, or they must fail in their function. Therefore I say 

1 An address delivered at the meeting of the Academy of Political Science, October 
25, 1912. 
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that whatever brings the judge and the people closer together 
is in my judgment a good thing, and that is the reason — one of 
the reasons, at least — why I advocate the application of the 
recall to judges. 

The recall would be a good thing not only for the judge and 
his decisions, but for the people themselves, and after all that is 
the real reason why we want any of these democratic measures. 
I am not at all sure that where there are direct primaries better 
candidates have been nominated than under the old system, but 
I do know this, that it has been a good thing for the people ; 
the discussion, the agitation, the education, the interest excited 
has laid broad and deep the principles of democracy in those 
communities, and that is why it has been good. And I believe 
the same thing will be true of the initiative and referendum. 

I was impressed with one or two things that the preceding 
speaker said, and the unconscious way in which he said them. 
Perhaps it was the intentional eloquence of understatement. 
He spoke quite as a matter of course of the dissatisfaction 
existing on the part of people so far as the courts were con- 
cerned, indicating that there was not the trust and confidence 
existing between them that should exist. Again, he said that 
the people were almost wholly indifferent to the character of a 
candidate for judicial office but were very alert as to the acts of 
the incumbent of that office. Both those expressions are true, 
and both thoughts relate directly to the subject of the recall of 
judges. That there does exist in this country to-day a wide- 
spread distrust of the courts — not of individual judges merely, 
but of the courts and their purposes, and a dissatisfaction with 
the result of the work of the courts, — is a fact that we must all 
admit. I have tried to analyze somewhat the basis or reason 
for that dissatisfaction, and as briefly as I can I want to tell you 
my conclusions about it. 

Since the foundation of this government, the people have 
been reaching out and gaining more and more complete and 
direct control over both the executive and the legislative 
departments of the government. You know that the constitu- 
tion provided for the device of an electoral college because it 
did not trust the people, because the framers of the constitution 
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were unwilling to commit to the mass of people the important 
function of electing the President of the United States. Then 
also it was felt necessary that one branch of the legislature 
should represent the wealth and financial interest of the country, 
hence the provision for electing United States senators by state 
legislatures and electing them for long terms. At once the 
people set about destroying these barriers, and so they found a 
way to get around the electoral college, and to abrogate the con- 
stitutional provisions providing for the election of United States 
senators by state legislatures. The direct primary is another 
step in the same direction, so that more and more all through 
the years from the time the constitution was framed to this 
moment the people have been seeking and securing more com- 
plete control of the executive and legislative branches of their 
government, bending these officials more completely to their 
will, and as I think, properly so. But that is not the question 
at this moment. 

With the judiciary just the opposite course has been pursued, 
or rather the judiciary has traveled an opposite road. With a 
constitution that gave so little power to the Supreme Court of 
the United States that John Jay, the first Chief Justice, resigned, 
because he said there was not power enough in the office to 
make it worth a man's time to hold it, — starting out from that 
point and coming down to this time the courts by their decisions 
have removed themselves more and more from popular control. 
I am not going to enter on the discussion of the question 
whether the constitution granted to the court the right to 
declare a law unconstitutional ; it is my belief that it did not. 
That question is one of the most interesting in all our history. 
But we all agree upon this, that when the doctrine was first 
announced that a court could declare a law unconstitutional, 
always that announcement was coupled with the expression that 
it was a power so dangerous for a court to exercise, so danger- 
ous to what we call popular government, that a court would 
never exercise it except in a case that was free from all doubt. 
When you put a statute side by side with the written constitu- 
tion and it was perfectly plain that the two were in conflict 
only then could the court say that the statute was unconstitu ' 
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tional and must fall. Everyone agrees that that was the 
position the court took when it first announced the doctrine. 
But today, so far have our courts got away from that old land- 
mark laid down by Marshall and other great judges of that day 
that no one knows to-day, when a legislature or the Congress 
passes a law, whether it is law or not until it has been passed 
on by the courts. We have often found of late years, when it 
has been sought to remedy some great abuse, as in the income- 
tax law, the workmen's compensation acts, employers' liability 
laws and many others, that there has been built up a great body 
of public sentiment in favor of the law, and then that public 
sentiment became so strong that it could knock successfully at 
the doors of a legislature or the Congress and command atten- 
tion there. So after long days or weeks or years of discussion 
the law was passed by the Congress or a state legislature, each 
body containing many of the most eminent lawyers of the 
state or nation, every objection possible having been brought 
up and discussed and answered and provided for, and then the 
law went to the President, who had the benefit of the advice of 
the ablest minds of the country, and he signed it, and it was 
written on the statute books. After all this, the day comes to 
enforce this law, and you go into court on it and the question 
is all argued out whether it is constitutional or not, and the 
court thinks it is. Then there is an appeal to the next court. 
The next court thinks it is, and perhaps that involves a decision 
of four or five or six judges, all holding it constitutional. Then 
another appeal is taken to a little higher court, and perhaps 
here three judges out of five say that it is not constitutional, 
that it shall not stand. So then you have the word of three 
men against all the wisdom of the lower courts, of the President, 
of both houses of Congress and of the people — and your law 
falls. 

Because that thing has happened in this country within your 
memory and mine not once but many times, not on unimpor- 
tant matters, but on matters that touch vitally the lives and the 
happiness of the people in a majority of the homes of this 
country, because laws of the kind above referred to have been 
stricken down and destroyed, because three or four men clothed 
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with judicial authority have set themselves up in opposition to 
the will and intelligence of the rest of the country, because of 
this there has been a demand on the part of the people to bring 
these judicial officers more completely within their control. 

The result of bringing them within the popular control would 
be good for the judges and good for the people. We lawyers 
are a good deal to blame about the mistakes that judges make. 
If the first speaker had been elected to the United States 
Senate at the time he was appointed to the bench he would 
have brought just the same integrity, ability, conscientiousness 
of purpose and fidelity to the one set of duties that he has 
brought to the other, — and yet in public estimation how differ- 
ent would his position be. We feel that it is anybody's priv- 
ilege to go out and praise or criticize or discuss the members 
of the United States Senate or House of Representatives, and 
the result is on the whole the establishment of a very good 
feeling between the people and the members of the law-making 
branch of the government ; but when a man goes on the bench 
we have been taught to feel that he goes into a different realm, 
that his acts must not be discussed, his conduct must not be 
brought under criticism. I do not believe that that is a right 
view, but I say we lawyers are largely responsible for bringing 
about the false sentiment on that question, and the thing that 
would do most to correct that is the recall. Make your judges 
and their actions the subject of discussion ; let the people talk 
about them, and not be fined for contempt of court if they do 
talk about them ; let us discuss what the judge does just as we 
discuss what the member of Congress does. 

It was said that the people are apt to know nothing about 
the character of the candidate for judicial office and to be 
indifferent to it. That is why I would have the recall and 
would have a life tenure unless the recall was exercised. In 
the hurly-burly of an election there are many candidates and 
many issues, the record of any particular candidate is lost sight 
of. But in a recall election the man and his conduct stand out ; 
it is the one thing you are considering. There has been in 
this country just one attempt to recall a judge ; that was in 
Oregon in 191 1. A judge there presided at a murder trial in a 
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very unpopular way, making such rulings that the man charged 
with the crime escaped conviction. A considerable part of the 
community believed that the judge's decisions were wrong, and 
that they argued such corruption or such incompetency that he 
ought to be removed. So they started out to circulate a recall 
petition. As you know, every state that has a law providing a 
recall, safeguards it so that several months must elapse between 
the filing of the petition and the election. In this case it was 
necessary to get twenty-five per cent of the voters of the district 
to sign the petition that a recall election be held. The law also 
provides that each side shall at the public expense state its 
reasons why the recall is demanded on the one side, and why 
the judge should be continued on the other. After that the 
election is to be held some months in the future. The people 
in Oregon did not take even the first step, although the case 
appeared a rather flagrant one. They could not get anywhere 
near the twenty-five per cent necessary even to submit the 
question to another election. But, you may say, if a recall 
would be so seldom exercised, why do you advocate it? For 
just the reason that if there is the power of recall, if the people 
feel that they have control over the judge, and the judge feels 
that he is really the servant and not the master, then you will 
have a condition which will make the recall unnecessary except 
in rare instances and at long intervals. 
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